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         It’s Time to Revisit the Reasonable 
Value of Medical Care – Part I
by Jean Homan, Tacoma City Attorney’s Office                     Print Article

For tort defense attorneys, the scenario is hauntingly familiar…
and immensely frustrating.  The plaintiff in your case is claiming 
hundreds of thousands of dollars in medical specials, most of 
which are the result of hospital care, even though the plaintiff’s 
insurance paid only a fraction of the gross billed charges and the 
hospital wrote the balance off.  And yet at trial, your plaintiff will 
be able to blackboard as special damages the gross billed charges 
for their medical care. Why should the plaintiff be able to claim, as 
compensatory damages, hundreds of thousands of dollars in bills 
that were never actually incurred?  The short answer is…the plaintiff 
should not be able to do so and it is long past time to change that 
practice.

Because of the collateral source rule in Washington, the plaintiffs’ 
attorneys - and the courts - have become very accustomed to 
viewing the gross billed charges as the only measure of the 
reasonable value for the services provided.  The reality is this… the 
only party who ever pays the gross billed charges for hospital care is the 
unsuccessful tort defendant.

In order to get the courts to start viewing this issue differently, 
we – the defense bar – have to start treating the issue differently1.  
This article identifies a different approach to this issue, a factual 
approach that we – the defense bar – have been overlooking.

Washington’s Law on Reasonable Value of Medical Care

At trial, plaintiff bears the burden of proving his/her economic 
damages, defined as “objectively verifiable monetary losses[.]” RCW 
4.56.250(1)(a). “A plaintiff in a negligence case may recover only the 
reasonable value of medical services received, not the total value of 
all bills paid.”  Patterson v. Horton, 84 Wn. App. 531, 543, 929 P.2d 
Continued on page 2

1 It is important to note that this article outlines a different approach to address the reasonable value of hospital care.  
This methodology will not work to establish the reasonable value of providers’ charges, since providers’ billing and 
collections practices are very different from the hospitals’ billing and collection practices.
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1125 (1997).  See also Hayes v. Wieber Enterprises, Inc., 105 Wn. App. 611, 616, 20 P.3d 496 (2001)(“…
the amount billed or paid is not itself determinative.  The question is whether the sums requested 
for medical services are reasonable.” (emphasis added)); WPI 30.07.01 (allowing recovery of “[t]he 
reasonable value of necessary medical care, treatment, and services received to the present time”).   

In carrying this burden, plaintiff “cannot rely solely on the medical records and bills.”  (emphasis 
added) Patterson, 84 Wn. App. at 543. “Medical records and bills are relevant to prove past medical 
expenses only if supported by additional evidence that the treatment and bills were both necessary 
and reasonable.” Id. “Proof of [medical expenses] need not be unreasonably exacting and may come 
from any witness who evidences sufficient knowledge and experience respecting the type of service 
rendered and the reasonable value thereof.” (emphasis added) Kennedy v. Monroe, 15 Wn. App. 39, 49, 
547 P.2d 899 (1976).

Many plaintiffs rely on the Hayes decision to support the proposition that the amount accepted is 
not relevant to the issue of reasonable value, because the Hayes court held “[t]he fact that the doctor 
accepted the first party insurance carrier’s limit for his services does not tend to prove his charge for 
these services were unreasonable.”  Hayes, 105 Wn. App. at 616.  Plaintiffs’ construction of Hayes,
however, ignores the context of this statement.  The Hayes court was simply saying that where 
a defendant has not even challenged the reasonableness of the gross billed amount, the doctor’s 
acceptance of the contractually agreed amount alone does not prove that the gross billed amount 
was unreasonable. In essence, the Hayes court held is that some other evidence of reasonable value, 
beyond simply the amount accepted, is needed to establish that the amount billed was unreasonable.  
This is a narrow ruling and does not stand for the proposition that the gross amount billed is the only 
valid measure of the reasonable value of medical services.  

A plaintiff may be entitled to present evidence to the jury of the amount billed for hospital care but 
no Washington appellate court has held that plaintiff is entitled to recover, as compensatory damages, 
the total amount billed by the hospital.  To the contrary, as outlined herein, hospitals’ billing and 

collections practices unequivocally establish that the 
gross billed amount is presumptively unreasonable.

Washington’s Collateral Source Rule
 
“Under the collateral source rule, payments, the origin 
of which is independent of the tort-feasor, received by 
a plaintiff because of injuries will not be considered to 
reduce the damages otherwise recoverable.” Ciminski v. 
Sci Corp., 90 Wn.2d 802, 805, 585 P.2d 1182 (1978). 

“The policy behind the rule is that the 
wrongdoer should not benefit from 
collateral payments made to the person 
he has wronged.” In other words, “[t]he 
very essence of the collateral source rule 
requires exclusion of evidence of other 
money received by the claimant so the fact 
finder will not infer the claimant is receiving 
a windfall and nullify the defendant’s 
responsibility.”

  
(emphasis added) Peterson-Gonzales v. Garcia, 
120 Wn. App. 624, 637, 86 P.3d 210, rev. denied, 
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Plaintiffs rely on, and the courts accept, the collateral source rule as a basis for concluding 
that the only way to determine the reasonable value of medical care is to use the gross billed 
charges2.  If the jury cannot consider evidence of what was actually paid for the services 
rendered to plaintiff3, only the billed amount is left…right?  Fortunately, that is not the case. 

“[T]he collateral source rule is of necessity triggered by evidence related to the payment made to the 
injured party.”  (emphasis added) Peterson-Gonzales, 120 Wn. App. at 636.  The premise of the 
collateral source rule is that injured parties should be able to recover compensatory damages from 
tort-feasors without regard to payments received from other sources.  Johnson v. Weyerhaeuser Co., 
134 Wn.2d 795, 798, 953 P.2d 800 (1998).  “The very essence of the collateral source rule requires 
exclusion of evidence of other money received by the claimant so the fact finder will not infer the 
claimant is receiving a windfall and nullify the defendant’s responsibility.”  Id. at 803.  Thus, under 
the rule, if a plaintiff is injured by the tortious conduct of the defendant, incurs hospital charges of 
$1000 and the plaintiff’s insurance company pays the $1000 hospital bill, evidence that the insurance 
company paid the hospital bill is not admissible.  This is because a jury could conclude that since the 
bill has already been paid, the plaintiff should not be awarded the $1,000 as compensatory damages.  
In such a situation, if the defendant is found liable, he/she should pay the $1,000 because that amount 
represents the damages incurred by plaintiff as a result of the tortious conduct.  But that is not the 
situation presented by tort plaintiffs today.  Tort plaintiffs today are not seeking recovery of the actual 
damages incurred.  Instead, they seek recovery for amounts that were not paid, for damages that were 
not incurred, and that could never be incurred under prevailing hospital practices.

The Reality of Hospitals’ Billing and Collection Practices

All hospitals maintain a charge master rate sheet, a lengthy and confusing compilation of gross billed 
charges for all services, medications and devices provided the hospital, and it is the source of the gross 
billed charges that plaintiffs claim as their measure of damages.  As recognized by both healthcare 
economists and lawyers, for hospitals, the “charge master or list prices are not fair or reasonable.  
They are grossly inflated because they are set to be discounted rather than paid.” (emphasis 
added) George A. Nation III, Determining the Fair and Reasonable Value of Medical Services: The 
Affordable Care Act, Government Insurers, Private Insurers and Uninsured Patients, Vol. 65:2 Baylor 
Law Review 425, 429 (2013)4.  

Because of this, all hospitals adopt collection policies intended to offset the extraordinarily inflated 
gross billed charges such that what the patient pays represents the true and reasonable value the care.  
Continued on page 18

2  Under Washington law, if there has to be windfall, the plaintiff gets the benefit of that windfall.  Contrary to the position most often taken 
by plaintiffs’ attorneys, however, Washington law (including the collateral source rule) does not guarantee a windfall and is not intended to 
artificially manufacture an unnecessary windfall.  The true measure of plaintiff’s special damages for hospital care is the amount paid for those 
services, as the amount paid is the objectively verifiable monetary loss – the losses actually incurred.  This is why the Washington Supreme 
Court should adopt the approach taken by the California Supreme Court in Howell v. Hamilton Meats & Provisions, Inc., 257 P.3d 1130, 129 
Cal. Rptr. 3d 325, 52 Cal.4th 541 (2011).  But until the Washington Supreme Court adopts the approach taken by California, relying on a 
hospital’s actual billing and collections practices for all patients (especially uninsured patients) is the next best thing.

3  The jury in any case involving a claim of bodily injury will be asked to determine, as a measure of plaintiffs’ damages, “[t]he reasonable 
value of necessary medical care, treatment, and services received to the present time.” (emphasis added) WPI 30.07.01. As noted recently by 
the Supreme Court, “Black’s equates ‘value’ to ‘price.’”  Money Mailer LLC v. Brewer, 194 Wn.2d 111, 120, 449 P.3d 258 (2019)(citing 
Black’s Law Dictionary 1864 (11th ed. 2019)). Similarly, Merriam-Webster defines “value” as “the monetary worth of something.” Merriam-
Webster.com, 2020. https://www.merriam-webster.com/dictionary/value (accessed September 20, 2020).  

4  The grossly inflated charges in the charge master rate sheet give the hospitals room to negotiate rates with commercial insurers that allow the 
hospitals to recover their operating expenses, capital expenses and show a reasonable profit.  In general, most hospitals write off, in discounts 
and allowances, approximately 70% to 75% of the gross billed charges.
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Court Determines that a $3.7 Million Stipulated 
Settlement is Unreasonable
by Paul Rosner, Soha & Lang, P.S.                                                                                                          Print Article

Paul Rosner of Soha & Lang, P.S. 
successfully argued that a $3.7 
million stipulated settlement of 
a lawsuit was unreasonable. The 
lawsuit stemmed from the al-
leged sexual abuse of a student 
by an elementary school teacher. 
The Court held that the reason-
able settlement value was
$450,000.

The teacher worked for a school 
district that had coverage from 
a risk pool. The school district 
settled all claims against it and 
its current and former employ-
ees related to the alleged sexual 
abuse for $300,000. After that 
settlement, the plaintiffs filed 
suit against the teacher in Cortes 
v. Davis, Benton County Superior 
Court cause No. 16-2-00861-2. 
The complaint was later amend-
ed to add claims against the 
teacher’s husband in a blatant 
attempt to trigger coverage un-
der their homeowners insurance 
policy and set up a bad faith 
claim against the homeowners 
insurer. (The homeowners insur-
er settled with the plaintiffs for 
an undisclosed amount prior to 
the reasonableness hearing.)

After several delays due to 
scheduling and Covid, the Court 
held a reasonableness hearing 
in person on March 10 and 11, 
2021. The Court heard live testi-
mony from the plaintiffs’ expert 
on reasonableness, the settle-
ment guardian ad litem and the 
risk pool’s expert on reasonable-
ness, the latter of whom was an 
experienced defense lawyer.

On April 16, 2021, the Court 

ruled that the $3.7 million stip-
ulated amount was not reason-
able. The Court issued a 31-page 
ruling discussing the reasonable-
ness factors courts consider in 
evaluating the reasonableness 
of a stipulated settlement: The 
releasing person’s damages; the 
merits of the releasing person’s 
liability theory; the merits of the 
released person’s defense theo-
ry; the released person’s relative 
faults; the risks and expenses of 
continued litigation; the released 
person’s ability to pay; any evi-
dence of bad faith, collusion, or 
fraud; the extent of the releas-
ing person’s investigation and 
preparation of the case; and the 
interests of the parties not being 
released. Water’s Edge Home-
owners Ass’n v. Water’s Edge 
Associates, 152 Wn. App. 572, 
585 (2009). Of these, the Court 
did not address the released 
person’s relative fault, which 
both sides agreed did not apply 
in this context.

With 
regard 
to the 
releas-
ing per-
son’s 
damag-
es, the 
Court 
noted 
that 
there 
was 
limited 
infor-
mation 
be-

cause relatively little pre-settle-
ment litigation investigation had 
occurred. The Court stated that 
the evidence regarding damages 
did not justify the damages in 
the amount of the $3.7 million 
stipulated amount.

The Court also considered the 
merits of the releasing person’s 
liability theory. The Court noted 
that the teacher had pleaded 
guilty to child molestation in the 
first degree so that the plaintiffs 
had a very strong liability claim. 
However, the Court also noted 
that the stipulated settlement 
did not consider the previous 
settlement release, which could 
have limited the defendants’ 
liability because the teacher was 
a district employee. The Court 
noted that the evidence regard-
ing claims against the teacher’s 
husband did not appear to be 
strong because of the absence 
of any pre-settlement litigation 
investigation. The Court found 
that this factor did not favor the 

https://www.wdtl.org/article_content.asp?edition=2&section=20&article=68
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reasonableness of the stipulated 
settlement.

Next, the Court considered the 
merits of the released person’s 
defense theory. The Court stated 
the defendants had a reason-
able defense based on the prior 
settlement agreement, which 
potentially provided a basis for 
dismissing the case. The Court 
also stated that the teacher’s 
husband may have had a very 
strong defense regarding the 
statute of limitations on sever-
al claims. The Court found that 
this factor did not support the 
reasonableness of the stipulated 
settlement.

With regard to the risk and ex-
penses of continued litigation, 
the Court noted that the defen-
dants had been offered a cost-
free defense from their home-
owners insurer and that they 
had declined to accept the de-
fense. The Court also noted that 
the defendants had incentive 
to continue litigation because 
they might have also received a 
defense from the risk pool. The 
Court noted that the defendants 
never really explored the risk 
pool’s provision of a defense 
because they entered into stip-
ulated settlement prior to the 
risk pool completing its initial 
investigation. The Court found 
this factor did not support the 
reasonableness of the stipulated 
settlement.

Next, the Court turned to the 
released person’s ability to pay. 
The Court noted that the de-
fendants had no ability to pay 
any judgment and had limited 
income and assets. The Court 
found that this factor did not 
support the reasonableness of 
the stipulated settlement.

With regard to the “bad faith, 
collusion or fraud” factor, the 
Court noted that neither side 
had done any investigation and 
also that the litigation and the 
parties’ communications were 
focused on settlement. While 
this was concerning, the Court 
could not find any direct evi-
dence of bad faith, collusion or 
fraud. The Court concluded this 
factor favored a reasonable stip-
ulated settlement, but not in the 
amount of $3.7 million.

Next, the Court considered the 
extent of the releasing party’s 
investigation and preparation of 
the case. The Court noted that 
there had been little pre-set-
tlement litigation investigation 
and the parties were posturing 
for a stipulated settlement from 
very early on. The Court found 
that this factor did not support 
the reasonableness of the $3.7 
million settlement.

Finally, the Court considered the 
interest of the party not being 
released, which was the risk 
pool. The Court found that this 
factor did not support the stipu-
lated settlement of $3.7 million.

In terms of takeaways, this case 
demonstrates the need for trial 
courts to allow insurers and 
other coverage providers to 
participate meaningfully in a 
reasonableness hearing so that 
their due process rights are pro-
tected. Too often, courts allow 
insurers and other coverage 
providers very little discovery. 
However, cases in which courts 
have struck down highly inflated 
stipulated settlements, such as 
the Water’s Edge decision and 
this case, remind the courts 
that these collusive settlements 
should be viewed skeptically 
because the settling defendants 
have no incentive to keep the 
settlement amount reasonable. 
The case also illustrates the 
need for sufficient time to pre-
pare for a reasonableness hear-
ing and the need for discovery 
– at a minimum – related to the 
settlement process.

Paul Rosner, J.D., CPCU, is a shareholder at Soha 
& Lang, P.S. in Seattle. His practice focuses on 
advising insurance providers and risk pools 
regarding coverage and representing these 
clients in coverage/extra-contractual litigation 
in Washington, Oregon, Alaska, and Idaho.  He 
provides advice and represents clients in litigation 
on claims raising a variety of issues arising 
primarily under property and casualty insurance 
policies.  
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Implications of the Washington Supreme Court’s 
Ruling in Gerlach v. The Cove Apartments, LLC Regard-
ing the Affirmative Defense Voluntary Intoxication 
by Kaytlin L. Carlson and Kelsey L. Shewbert of Holt Woods & Scisciani LLP                                      Print Article

Washington’s Supreme Court recently issued a decision in Gerlach v. The Cove Apartments, LLC, 196 
Wn.2d 111, 471 P.3d 181 (2020), affirming that a plaintiff’s blood alcohol concentration (“BAC”) was only 
minimally relevant and excluded it pursuant to ER 403 because the plaintiff admitted intoxication.   The 
Washington State Supreme Court reasoned that BAC results are not relevant to questions of causation 
and fault because these questions turn on evidence of a plaintiff’s behavior, not intoxication status; 
thus, admitting such testimony would be unduly prejudicial to the plaintiff.   

By way of summary, after a night out drinking with friends, Gerlach returned to her boyfriend’s unit at 
the Cove Apartments (“Cove”).  Gerlach entered the unit alone while one of her friends remained out-
side to smoke.  A short time later, Gerlach fell headfirst from the second story balcony after the decay-
ing balcony railing gave way.  There was a dispute about how Gerlach fell and whether her intoxication 
was a proximate cause of her fall.  There were no witnesses to her fall, and Gerlach did not remember 
the evening.  

Gerlach sued and argued that Cove’s failure to repair the railing caused her to fall.  Cove asserted the 
affirmative defense of voluntary intoxication and attempted to introduce evidence of Gerlach’s BAC 
level of 0.219 as foundation for its expert’s testimony.  Cove’s expert would have testified regarding 
psychomotor impairment, which Cove argued was critical to the case given Gerlach’s BAC.  During trial, 
Cove’s expert admitted that the testimony would be about population averages, and he was unable to 
say anything specific about Gerlach.  Gerlach moved to exclude the testimony, arguing that an expert 
cannot testify on how an intoxicant is likely to affect an individual on any particular occasion because 
without specific evidence that the intoxicant had that effect 
on the individual, the testimony would be speculative and 
unfairly prejudicial.  Gerlach admitted that she was intoxi-
cated, and the trial court excluded the evidence of her BAC 
and expert testimony relating to intoxication.  In doing so, 
the trial court ruled that under ER 403, the probative value 
was outweighed by the risk of prejudice against Gerlach.  

A jury found Cove 93 percent at fault for Gerlach’s inju-
ries.  The Court of Appeals overturned and remanded for 
a new trial, reasoning, amongst other things, that the trial 
court erred by excluding evidence of Gerlach’s BAC.  The 
Washington State Supreme Court subsequently reversed 
the Court of Appeal’s decision and reinstated the verdict 
for Gerlach.  The Supreme Court determined that the trial 
court did not abuse its discretion under ER 403 by exclud-
ing evidence of Gerlach’s BAC and related expert testimony 
because the evidence would have been speculative, prej-
udicial, and only minimally probative of Cove’s affirmative 
defense.  

Discussion and Implications:  

This case has potentially far-reaching implications on cas-

https://www.wdtl.org/article_content.asp?edition=2&section=20&article=70
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es involving intoxicants where an affirmative defense under RCW 5.40.060(1) is asserted.  The statute 
provides a “complete defense to an action for damages for personal injury” if the “the person injured 
… was [(1)] under the influence of intoxicating liquor or any drug at the time of the occurrence causing 
the injury … and [(2)] that such condition was a proximate cause of the injury … and [(3)] the trier of fact 
finds such person to have been more than fifty percent at fault.”  Cove asserted this defense and was 
precluded from presenting BAC evidence to the jury. 

The court held that the first prong of the statute was met by Gerlach admitting intoxication However, 
there needed to be factual support that the intoxication was a proximate cause of the accident to fulfill 
the second prong of the statute.  The court reasoned that it is not enough to offer evidence of a BAC 
level, even one that is nearly three times the legal limit, if it is not coupled with evidence regarding the 
effects of the intoxicant on the specific person in question to demonstrate that the intoxication was a 
proximate cause of the injury.  Thus, without this evidence, presentation of a BAC was unduly prejudi-
cial.  

Importantly, and what may come as a relief to the defense bar, this was not a unanimous decision.  
The dissent had a different opinion and argued that intoxication and how that intoxication affected her 
ability to function were major issues for trial, and simply because it may have been prejudicial did not 
render that evidence inadmissible.  The question was not whether the evidence was prejudicial as most 
evidence will prejudice one side or another in a lawsuit, but whether the evidence is unfairly prejudi-
cial.   The dissent did not believe the evidence was unfairly prejudicial but rather probative of the cen-
tral issues of the case. 

Further, the dissent argued that the trial court failed to recognize that Plaintiff’s severe intoxication 
could have proximately caused her injuries and that the degree of intoxication mattered.  Plaintiff’s 
intoxication was relevant to more than the first prong of the defense (whether she was intoxicated or 
not) as some who was intoxicated, but not severely, may have made different choices than someone 
who was intoxicated to the same level she was.  Expert testimony should have been allowed to prove 
this, and Cove’s expert was not speculating as to Plaintiff’s level of intoxication. 
 
Moving forward, under Gerlach, experts who are prepared with population averages or generalizations 
about the effects of a particular intoxicant may be excluded as inherently speculative and prejudicial.  
The Court was concerned that admitting the BAC, especially one as high as Gerlach’s, would be very 
difficult for the jury to ignore where a medical doctor speculates about the impact on blood alcohol.  
Taking this case into consideration, it will 
be important to recognize that evidence 
of severe intoxication or a high BAC may 
not be enough to support a complete de-
fense to recovery if it is not accompanied 
by additional evidence demonstrating 
how that level of intoxication specifically 
affected the individual.  

Kelsey Shewbert is a partner at Holt Woods & 
Scisciani LLP who focuses her practice in complex 
civil and commercial litigation, including personal 
injury, product liability, premises liability, 
transportation and construction defect. Ms. 
Shewbert is licensed to practice in state and federal 
court in Washington, Idaho and Alaska. 

Kaytlin Carlson is a senior associate at Holt Woods 
& Scisciani who primarily focuses on complex 
civil litigation, including personal injury, premises 
liability, construction defect, product liability, 
automobile liability, and UM/UIM.  Ms. Carlson is 
licensed in state and federal court in Washington.
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James Mendel and Ryan Pittman of Holt Woods & Scis-
ciani LLP recently prevailed on a motion to strike Plain-
tiff’s request for a trial de novo in Pierce County Superior 
Court.  Defendant argued that Plaintiff’s request for a 
trial de novo should be stricken due to Plaintiff’s failure 
to perfect their request under RCW 7.06.050 because it 
was not signed by the Plaintiff himself as required under 
the statute.  Failure to strictly comply with all these stated 
filing requirements is fatal to a request for trial de novo.  
See Nevers v. Fireside, Inc., 133 Wn.2d 804, 947 P.2d 721 
(1997).

RCW 7.06.050 states that within 20 days after the filing of 
an arbitration award "any aggrieved party may file with 
the clerk a written notice of appeal and request for a trial 
de novo in the superior court on all issues of law and 
fact. The notice must be signed by the party. Such trial de 
novo shall thereupon be held, including a right to jury, if 
demanded."  Plaintiff argued that when an attorney files a 
motion on behalf of their client, this satisfies the require-
ment and cited to Russell v. Maas, 166 Wn. App. 885, 889, 
272 P.3d 273, 275 (2012), which supported Plaintiff’s argu-
ment. 

In 2018, however, the legislature added the phrase: "the 
notice must be signed by the party."  This created an ad-
ditional requirement.  Since the statute already allowed 
the party's attorney to sign on behalf of the client to com-
ply with the filing of the notice of appeal, adding this line 
would be redundant if it did not require that the party 
themselves sign.  See Parents Involved in Cmty. Sch. v. 
Seattle Sch. Dist. No. 1, 149 Wn.2d 660, 685, 72 P.3d 151 
(2003) (“If at all possible, we are required to ‘give effect to 
every word, clause and sentence in a statute,’ leaving no 
part superfluous.” (quoting Cox v. Helenius, 103 Wn.2d 
383, 387, 693 P.2d 683 (1985))).

Holt Woods & Scisciani LLP                                     Print Article

https://www.wdtl.org/article_content.asp?edition=2&section=20&article=69
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Legislative Wrap-up of the 2021 Legislative Session
by Mel Sorensen, Carney Badley Spellman                                                                                            Print Article
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The Legislature adjourned the 2021 Reg-
ular Legislative Session on Sunday, April 
25, 2021, just hours before the deadline 
set by the State Constitution.  Prior to 
adjournment, the Legislature approved a 
$59 billion operating budget for the next 
two years and a new transportation bud-
get.  The House and Senate also approved 
some controversial and sharply-divided 
measures on the last day of the 2021 Leg-
islative Session, including a new Capital 
Gains Tax, a Cap and Trade program in-
tended to address greenhouse gas emis-
sions, and a bill establishing low carbon 
fuel standards.
            
For the WDTL, the 2021 Legislative session 

was filled with high profile defensive priorities—measures that were of great concern to the members 
of the WDTL and allied business, health care, local government and other defense-oriented stakehold-
ers.  I am pleased to report that virtually all of these measures were either negotiated to an acceptable 
resolution, or they were defeated or left behind, without being brought to a vote.  

For most bills, the Governor has twenty days, excluding Sundays, to act on bills that have been ap-
proved by the Legislature.  Thus, May 18, 2021 is the last day for Governor Inslee to take action on bills 
that have been passed during the 2021 Regular Session.  Because there is no “pocket veto” in Washing-
ton State, if the Governor fails to take action on a measure, it becomes effective without the Governor’s 
signature.  Unless otherwise specified, measures passed by the Legislature become effective 90 days 
after the close of the session—July 25, 2021.

Key Issues for the WDTL During the 2021 Legislative Session

Controversial Qui Tam Proposal Defeated

Perhaps chief among the most threatening of the proposals of concern to the WDTL was HB 1076—a 
measure that has been compared to California’s PAGA legislation (Private Attorneys General Act).  The 
bill would have specifically authorized Qui Tam authority for violations of minimum wage require-
ments, prevailing wage, health care facility overtime standards, WISHA and workplace safety laws, fami-
ly and medical leave requirements, gender equal pay, agricultural industry labor requirements, and 
meal and rest break requirements set by the Department of Labor and Industries.  Qui Tam authority 
would also extend to the Washington Law Against Discrimination and whistleblower anti-retaliation 
standards enforced by the Human Rights Commission.  

The Qui Tam authority would have authorized a private action to be maintained on behalf of a private 
“Relator” who seeks remedies for violations of the various employment laws referenced in the bill.  If 
the public entity with jurisdiction for enforcing compliance with the requirements intervenes in the ac-
tion, the relator would receive 20% of any penalty determined, with the remainder going to the agency 
or public entity.  If the public entity does not intervene, the relator would receive 40% of any penalty 
determined, with the remainder going to the agency.   The relator would be entitled to recover all fees 

https://www.wdtl.org/article_content.asp?edition=2&section=20&article=73
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and costs. 

At hearings for the bill, small business advocates, Alaska Airlines, the Washington State Hospital Associ-
ation, and others testified in opposition to the bill.  They pointed to controversial lawsuits against busi-
nesses in California, stemming from the state’s new “Private Attorney General Act”, as a reason to be 
cautious about 2SHB 1076.   Importantly, WDTL members Derek Bishop and Bill Symmes provided key 
testimony in opposition to the bill at hearings in both the House and Senate, emphasizing the threat 
that the measure poses to small employers throughout Washington state.  Organized labor and plain-
tiff lawyer stakeholder groups testified in support of the measure.  After passing the House on a final 
vote of 53-44, the bill was killed in the Senate Ways and Means Committee when it was not brought to 
a vote of the Committee.  The bill has been returned to the House Rules Committee, where it will be 
available for consideration once again in the 2022 Legislative Session. 

Data Privacy Bill Dies in Dispute--Disagreements Over Private Right of Action and Right to Cure

2SSB 5062 was Senator Carlyle’s most recent effort to enact privacy standards for consumer data that 
are similar to protections that have been approved in California and Europe.  This was the third data 
privacy bill in three legislative sessions that have been introduced by Senator Carlyle, and all have 
failed to be enacted due to unresolved disagreements.  This year, the disagreements were concentrat-
ed within the House.  Large portions of the technology industry and the general business community 
have consistently expressed support for the substance of Senator Carlyle’s proposals dealing the data 
privacy, but they have made it clear that they cannot support a proposal that includes a private right of 
action.  In prior years, the measure failed due to disagreements between the House and Senate over 
whether a private right of action should be included in the bill.  Although it appears that the private 
right of action remained a tough, and unresolved issue between the House and Senate, broader dis-
agreements appear to have been at play among House Democrats this year—likely related to criticisms 
of the bill advanced by the American Civil Liberties Union and other consumer advocates.
While employers have consistently objected to the inclusion of a private right of action in the bill, they 
have also strongly requested that the bill should include a “right to cure” for alleged violations under 
the bill.  Key members in the House were trying to develop a plan that would include a private right of 
action (which business groups oppose), but that would also include a “right to cure” (which business 
groups support).  On Wednesday, April 21, 2021, the Office of the Attorney General sent an e-mail 
to House Democrats strongly objecting to any plan that would include a right to cure in the bill.  This 
development effectively stalled further discussions around the bill.  Although the bill was advanced 
to the House floor for possible consid-
eration, the measure died when it was 
not brought to a vote.  The bill has been 
returned to the Senate Rules Commit-
tee where it will be available for possible 
consideration during the 2022 Legislative 
Session.  

Governor Considers Bill Addressing De-
fenses in Personal Injury and Wrongful 
Death Cases where the Person Injured or 
Killed was Committing a Felony

The Governor is currently considering 
ESSB 5263—a measure providing that, in 
actions arising out of law enforcement 
activities resulting in personal injury or 
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death, it is a complete defense to the action that the finder of fact has determined beyond a reason-
able doubt that the person injured or killed was engaged in the commission of a felony at the time of 
the occurrence causing the injury or death, the commission of which was a proximate cause of the 
injury or death. However, this defense does not affect the right to bring a lawsuit under the federal 
Civil Rights Act of 1983.  The bill was substantially amended through the legislative process, and is now 
limited to actions arising out of law enforcement activities.  

Current law provides that it is a complete defense to any lawsuit for damages for personal injury or 
wrongful death that the person injured or killed was engaged in the commission of a felony which was 
a proximate cause of the injury or death. However, this defense does not affect the right to bring a 
lawsuit under the federal Civil Rights Act of 1983.  As introduced, the original version of SB 5263 would 
have narrowed the complete defense against any personal injury or wrongful death lawsuits for dam-
ages, to instances where the person injured or killed has been convicted of a class A or B felony, which 
was a proximate cause of the injury or death.

When the original bill was considered at a hearing, WDTL members Mike Sanders, Jean Homan (for 
the City of Tacoma), and Megan Coluccio, testified in opposition to the measure, along with other 
stakeholders from local government, police, and liability perspectives.  They noted that the original 
version of the bill would have required the conviction of a felony in order to assert the defense.  They 
expressed opposition to the idea that defendants could be exposed to liability for the actions of an 
attacker who was not convicted of a felony.  They also noted that dead people cannot be prosecuted, 
so when a person is killed in self-defense, the attacker’s estate would be able to sue and the current 
defense would not be available for the defendant.  

The bill was amended following this testimony, and the amended version of the bill is now pending 
before Governor Inslee.  

Senate Declines to Advance Controversial Prejudgment Interest Bill

The Senate failed to bring SSB 5155 to a vote on the Senate floor before the deadline for passage.  
The original version of the bill would have caused prejudgment interest to run from the date that the 
cause of action accrued.  The bill would have required interest to accrue at 2% above the prime rate.  
Although the measure was amended by two Senate Committees, the bill was not considered further 
after missing the critical deadline for approval on the Senate floor.  

Ryan Beaudoin, on behalf of WDTL, 
together with the Liability Reform Coa-
lition, business, Hospital, and Physician 
groups, testified in opposition to the 
measure when it was considered by the 
Senate Law and Justice Committee.  They 
noted that plaintiffs usually take two to 
three years before they file a lawsuit, 
and the courts can take many years 
before they go to trial, so that defen-
dants would be penalized by paying for 
prejudgment interest for events that are 
out of their control.  Plaintiff lawyers and 
consumer groups testified in support.  
The bill was approved by the Senate Law 
and Justice Committee on February 4, 
2021, and the revised bill was referred to 
the Senate Ways and Means Committee.  
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The amended bill that was approved by the Senate Law and Justice Committee provided that interest 
on judgments involving medical malpractice claims runs from the date of the entry of judgment, and 
not from the date that the cause of action accrued.  
  
Negotiations Result in Agreement on Consumer Protection Act Bill

Negotiations between business stakeholders and the Office of the Attorney General resulted in agree-
ment on key amendments to SSB 5025—a measure that increases penalties for violations under the 
Consumer Protection Act.  The agreed-to bill has been approved by the House and Senate, and is 
awaiting action by Governor Inslee.  

The original bill, which was requested by Attorney General Ferguson, would have dramatically in-
creased penalties for violations of the Consumer Protection Act (“CPA”).  The bill would have also only 
allowed a prevailing defendant to be awarded attorney’s fees if the state’s action is found to be friv-
olous, and when a prevailing defendant under the CPA is not a small business.  Business groups tes-
tified against the measure when it was considered.  Negotiations between the Office of the Attorney 
General and business stakeholders resulted in key amendments that were adopted when the measure 
was considered in the House.  The revised bill includes an increase in penalties under the CPA, but the 
increases were reduced from the original version of the bill, and are in alignment with the number of 
years since the penalties were last adjusted.  The increases are at 50% to 70% above current levels.  
The revisions also provide that a prevailing defendant can recover attorney’s fees.  

House Declines to Advance Bill Abolishing Professional Rescue Doctrine

The House failed to move forward SHB 1341, and the bill died when it was not approved before the ap-
plicable deadline.  The measure would have abolished the professional rescue doctrine, that precludes 
a professional rescuer from recovering for injuries inherently within the scope of a particular rescue 
activity.  The general rule in Washington is that a person who is injured while rescuing or attempting 
to rescue another may recover from the party whose neg-
ligence created the need for rescue. Because professional 
rescuers assume certain risks as part of their profession, 
the general rule does not apply to them.  The bill was pre-
sented due to several high profile cases involving serious 
injuries to professional firefighters who have been preclud-
ed from recovering for these injuries in civil actions.  

SHB 1341 would have abolished the restriction related to 
professional rescuers.  Although they did not testify, many 
public and private sector stakeholders expressed deep 
concern about the bill.  The measure was considered and 
approved by the House Civil Rights and Justice Committee, 
but it was not brought to the House floor for consideration 
prior to the deadline for passage.  The bill remains in the 
House Rules Committee, where it will be available for con-
sideration during the 2022 Legislative Session.  
Mel Sorensen, Carney Badley Spellman, P.S. has 
30+ years of experience representing insurers, 
health care interests and other regulated industries 
before the Washington State legislature and 
various state agencies. Mr. Sorensen’s government 
relations practice emphasizes legislative and 
regulatory representation, including matters before 
the Washington State Office of the Insurance 
Commissioner.



Defense News Spring 2021  13

Increase Your Odds of Winning an Appeal by 
Conducting an Objective Appellate Analysis
by Justice Faith Ireland (Ret.)                                                                                                                   Print Article

The trial lawyer or appellate 
lawyer has lived with the case 
and becomes consumed with 
the facts and the law. Enlisting 
an objective appellate analy-
sis can get you and your client 
out of the weeds and up to a 
mountain-top view. The objec-
tive analyst can help craft the 
goal, strategy, theory and theme 
required to win. 

Consider with your client a 
cost-benefit analysis. What is 
at stake? What is your client’s 
budget? Is your case potential-
ly so lucrative or so potentially 
damaging to your client that the 
objective analyst fees are justi-
fied? Remember that what you 
learn from the objective analyst 
for this case will also prepare 
you for your next appeal. You 
are also investing in your own 
skill set.

When to Start?
 
If you are petitioning the Wash-

ington Supreme Court for re-
view, start there. If your case is 
not accepted, you are finished. 
The objective appellate analyst 
can help you to understand the 
practical aspects of Title 13.4 
of the Washington State Court 
Rules of Appellate Procedure 
and how to craft your petition to 
fit within one of the four consid-
erations governing acceptance 
of review. If you are defending 
review, it may not be as im-
portant, especially if you want 
cross-review or feel that the case 
will be accepted.

Briefing

If you want help with briefing, 
start your review with the objec-
tive analyst before the briefing 
to craft your goal, strategy, the-
ory and theme. You can then do 
the briefing and have it reviewed 
by the analyst. Editing is key, 
but this is often done at the last 
minute in briefing.

Many appellate lawyers wait 
until the briefing is done to ask 
for help with oral argument. Un-
fortunately, an objective analyst 
cannot suggest that you make 
an argument that was not cov-
ered in your briefing. 

Goal, Strategy, Theory, Theme 
and Details 

Your objective analyst will want 
to start with the details. Have 
you perfected the record, prop-
erly assigned error, determined 
the appropriate standard of 
review and researched the com-
pelling legal authority?

In perfecting the record, err on 
the side of inclusiveness. Your 
analyst may review the find-
ings of facts and conclusions 
of law to make sure you have 
preserved error. Unchallenged 
findings of fact will be accepted 
as verities on appeal and cannot 
be attacked in argument.

Fresh Eyes
 
The analyst will have the point of 
view that the justices will have, 
especially if your case is in an 
uncommon area of the law. His 
or her fresh eyes will help you to 
follow the keep-it-simple princi-
ple.

Your analyst will want to know 
what you need in order to win. 
The analyst will help you boil 
down your request of the court 
to only what is required to get 
the relief you need. Asking to 
change the law is risky. Remem-
ber separation of powers and 

https://www.wdtl.org/article_content.asp?edition=2&section=20&article=67
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do not ask the court to do the 
legislature’s work.

Your strategy is how you intend 
to reach your goal: challenge 
the law; argue error; and allege 
prosecutorial misconduct, in-
competence of counsel, etc.

Ask your analyst to help you 
develop your legal theory; that 
is, why you are legally entitled to 
win. Also develop your theme; 
that is, why you are morally enti-
tled to win and why justice is on 
your side. Emphasize your legal 
theory in the briefing and your 
theme in oral argument.

What the Court Wants

Your analyst will help you un-
derstand what every appellate 
judge wants to accomplish: (1) 
to find and apply the correct 
law; (2) to write a good opinion; 
and (3) to do justice. Make the 
judge’s job easy.

Be timely. A wise journalist once 
said, “Industry is a better horse 
to ride than genius.” Observing 
the rules for the timely filing of 
briefs and other documents will 
earn you a good reputation with 
the clerk’s office and will help 
you avoid sanctions. Do not hes-
itate to call the clerk’s office with 
any questions. They are there to 
serve you.

Be brief. Even though this is ob-
vious, it may be even more dif-
ficult than being on time. Allow 
time for editing, polishing and 
compression. “A well-pruned 
argument suggests confidence; 
a long, rambling one suggests 
desperation, or at least nervous-
ness.”2  How do you squeeze the 

excess from your brief? Profes-
sor Tim Terrell advises first to 
remove facts unless they are 
critical. Discuss only those cases 
that relate directly to your con-
clusions. 

Cite Compelling Authority

How should you select the prec-
edent you will cite? “Judges do 
not apply precedents blindly,”2  
said Judge Ruggero Aldisert.  

1. Are the material facts suf-
ficiently similar to make the 
cases comparable?
2. Is the principle you are re-
lying upon a holding or mere 
dictum of the case?
3. If it is old precedent, is it 
still cited or approved?

Avoid string citing unless you 
have no local authority and want 
to show the weight of authority 
favors your result. If so, include 
the citations in a footnote. 

“[D]o not dilute your argument 
with weak, thinly supported 
contentions. More is not neces-
sarily better. Stick to your princi-

pal points, and keep the court’s 
attention focused," said Judge 
Aldisert.
 
Oral Argument 

Preparing for oral argument 
matters!

1. Your confidence increas-
es the perception of the 
merits of your case.
2. Judges absorb informa-
tion differently. Hearing is 
most important to some.
3. Your preparation allows 
you to answer the ques-
tions that are important to 
the court clearly and suc-
cinctly. 

Do you believe wholeheartedly 
in your case? If not, ask yourself 
why. Is the law against you? Is 
your client a person or entity 
people love to hate? More likely, 
if you feel defeated before you 
begin, you may be expecting 
more of yourself than is reason-
able. Your job in oral argument 
is to present the case as well 
as you can, and then let go and 
trust justice. 

1 Stephen W. Armstrong & Timothy P. Terrell, Thinking 
Like a Writer: A Lawyer’s Guide to Effective Writing and 
Editing, pp. 10-12 (1992).

2 Ruggero J. Aldisert, Winning on Appeal, p. 238 
(1996).
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Virtual Oral Argument

During the pandemic, the Zoom 
platform has been used in ap-
pellate and trial courts. A Zoom 
tutorial is beyond the scope of 
this article, but managing those 
challenges is important. Check 
with courts in advance. Wash-
ington Supreme Court Clerk 
Susan L. Carlson has created a 
document titled “Presenting Oral 
Argument via Zoom,” which is 
helpful. Court clerks are willing 
to help with the details. It is like-
ly that virtual appellate hearings 
will continue after the pandem-
ic as more parties experience 
increased access to justice and 
reduced costs. 

Elementary Preparation

Being prepared means that you 
grasp the facts, names, dates, 
events and pleadings with fa-
cility. Your paperwork is within 
reach and tabbed for easy refer-
ence if you need to recite from a 
document. You have condensed 
your arguments to a few suc-
cinct sentences. You are appro-
priately attired and well rested. 
Feeling nervous before you 
begin is natural and healthy.

You may assume the court 
knows the basic facts and pro-
cedural history of the case, 
and you should not spend time 
detailing them. You may need to 
provide a factual context. If so, 
stick to the essential facts.

Distillation

To prepare, you should be able 
to make your argument in a few 
choice sentences. Distill your 

topics for argument to the most 
compelling and be prepared to 
spit them out. Begin with a road 
map, just the bare outline. 

Controlling Authority

Know your controlling authority 
and that of your opponent. Have 
your key cases reduced to the 
kind of statement you would 
put in a parenthetical behind a 
citation.

The Court’s Questions

After distilling the argument to 
a few succinct statements and 
memorizing controlling author-
ity, your most significant task is 
to prepare for questions.

Most courts today are "hot" 
courts in that they prefer to dis-
cuss the case through question 
and answer, rather than sitting 
back and listening to 
a prepared argument. 
The Washington 
Supreme Court is no 
exception.

You should be pre-
pared to answer 
these questions in 
every case:

What are you asking 
the court to hold or 
do? What is the stan-
dard of review? What 
rule of law are you 
asking the court to 
apply? Will any inter-
ests other than those 
of your individual 
client be advanced by 
the result you seek? 
Will any detriment 

resulting from what you seek be 
confined to the opposing par-
ty? Is your case all or nothing, 
or would a partial victory help? 
How is justice advanced by the 
result you seek?

Also, if following any existing 
rule affords the result you seek, 
do not ask for a new rule. If 
asking the court for a new rule 
of law, succinctly and precisely 
state the rule, how it will apply, 
the practical results and the 
authority for adopting the new 
rule.

Conclusion

Your conclusion need not be 
flowery or rhetorical. It is bet-
Justice Faith Ireland (Ret.) served as a judge and 
justice for over twenty years. She is presently an 
arbitrator, mediator and appellate neutral analyst 
with JAMS. She can be reached at fireland@
jamsadr.com.

mailto:fireland%40jamsadr.com?subject=
mailto:fireland%40jamsadr.com?subject=
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Lori O’Tool and Michael Slater, Jr. of Preg O’Donnell & Gillett successfully obtained complete dismissal 
of personal injury claims brought against their clients on summary judgment.  The clients, one of the 
largest producers of concrete, aggregates, and asphalt in the Northwest and its employee driver, were 
sued in Spokane County Superior Court as a result of a collision between a cement truck being driven 
by an employee driver and a pedestrian.  The incident occurred when the plaintiff-pedestrian attempt-
ed to cross a vehicular off-ramp on Interstate-90 in Spokane, Washington. 
 
The undisputed facts were as follows: the plaintiff entered the offramp through a hole in a fence and 
attempted to cross the off-ramp despite posted “no pedestrian signs” in the area. There were no side-
walks along the off-ramp.  The plaintiff walked up the side of the offramp into the flow of oncoming 
traffic before entering the roadway in an attempt to cross to the other side.  It was undisputed that 
our client saw the plaintiff in the roadway, stopped his truck, and waited until the plaintiff exited the 
roadway before he began driving forward again.  Our driver then rechecked his mirrors and saw that 
the plaintiff come into contact with the truck’s rear tire.
 
Despite conflicting expert testimony regarding the respective duties and obligations of pedestrians 
and drivers on roadways and competing testimony regarding the particular details of the accident 
itself, Lori and Michael successfully argued that pursuant to RCW 46.61.240, the pedestrian-plaintiff 
owed a duty to yield the right of way to our client’s vehicle as it drove down the interstate off-ramp.  In 
this regard, the Court agreed that their client met his duty to exercise “due care” to avoid the collision 
with plaintiff-pedestrian under RCW 46.61.235(2).  The Court reasoned in a letter ruling that because 
their client-driver had the right of way, the plaintiff-pedestrian had the primary duty to avoid the colli-
sion.  The Court concluded that plaintiff’s breach of his duty was the proximate cause of the collision.  
The Court flatly rejected the opinions of plaintiff’s expert who suggested that Lori and Michael’s cli-
ent-driver had a duty to constantly utilize his rear view of fender mirrors to avoid the plaintiff-pedestri-
an’s unlawful presence in the roadway. 

Preg O’Donnell & Gillett                                                                                                                       Print Article
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WDTL Roundtables and the Savvy Litigator
by Patrick G. Lynch, Lewis Brisbois                                                                                                         Print Article

Would you rather learn because you made a mistake and had to recover from it, or because you were 
able to spot a problem, months in advance after discussing the issue at a WDTL Roundtable?  I know 
which one I prefer.  By participating in WDTL Roundtables we are able to learn new ways to evaluate 
cases, new discovery strategies, new strategies being employed by plaintiffs, and new resources or 
precedent to advance our client’s interests.  I firmly believe that all defense lawyers would benefit from 
attending the WDTL Roundtables, but this is doubly true for young lawyers like myself.  

For young lawyers, finding opportunities to practice “the practice of law” is a challenging and confusing 
process.  As lawyers, our initial training largely takes the form of professors guiding us in the ability to 
think critically, evaluate arguments, and apply these arguments to facts.  What our training does not 
prepare us for is the rigors of evaluating real cases being zealously advanced by real plaintiffs.  For 
that, we need experience, and the advice of our peers, and one of the best avenues to find such knowl-
edge can be found at the WDTL Roundtables.

WDTL Roundtables take place once a month, currently via Zoom.  The discussions have a subject, for 
example the next one concerns Bad Faith litigation, and provide a venue for litigators to discuss their 
opinions, questions, and problems in a format designed to facilitate learning.  WDTL Roundtables pro-
vide lawyers a forum to discuss discrete issues with other professionals who may approach cases com-
pletely differently, allow us all to develop a greater ability to approach cases flexibly, and to evaluate 
cases using a broader knowledge base, rather than only from our own narrow experiences.  Becoming 
better lawyers is the goal of every litigator, and if you are not attending WDTL Roundtables, you’re leav-
ing a valuable resource untapped.

“We are not going in circles; we are going upwards. The path is a 
spiral; we have already climbed many steps.”
― Hermann Hesse, Siddhartha.

Patrick Lynch is an associate at Lewis Brisbois 
focusing on product liability and toxic tort cases.

https://www.wdtl.org/article_content.asp?edition=2&section=20&article=72
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Reasonable Value of Medical Care continued from page 3

The most helpful example of this for the defendants’ purposes can be found in the policies for 
uninsured, or “self-pay” patients6.

CR 30(b)(6) depositions of several major hospital providers  established the following facts, facts which 
negate any inference that the gross billed charges represent the reasonable value of hospital care:

•	 No patient ever pays the gross billed charges.
•	 If the patient has government insurance (Medicare and Medicaid), the hospital is 

obligated to accept the amount that the government has deemed the reimbursable 
amount for that service.

•	 If the patient has private insurance, the hospital will accept – as payment in full – the 
negotiated contract amount for that service.

•	 If the patient has no insurance (a cash or “self-pay” patient), the hospital will 
immediately discount the gross billed charges by 60%.

•	 The 60% discount for self-pay patients occurs automatically; the patient is not 
required to do anything to get the discount.

•	 The discount rate applied to the gross billed charges for self-pay patients is intended 
to be consistent with the average discount of the gross billed charges negotiated with 
commercial insurance companies. 

Applying these policies to the example above of the plaintiff who incurs gross billed hospital 
charges of $1,000, under the hospital’s collections practices, the most that any patient is going 
to pay for those services is 40% of the gross billed charges, and the hospital has no intention, 
and will take no steps, to collect the $600 balance.  In that instance, given that the purpose of 
tort law is to make the patient whole (to provide full compensation for the injuries/damages 
sustained), how could the reasonable value of the hospital services ever be $1,000?  Given the 
factual foundation of the hospitals’ actual billing and collection practices, since no patient ever 
pays the gross billed charges, the gross billed charges cannot represent the reasonable value 
for the services provided.  That would be like saying that even though no one ever pays more 
than $40,000 for a particular model of car, if the manufacturer sets the sticker price for that 
car at $100,000, the car is worth $100,000.  Such conclusion is nonsensical and would not be 
accepted in any other context.  

Thus, in order to provide the jury with a different means by which to determine the reasonable value of 
the hospital care provided to the plaintiff, defense counsel should conduct discovery with the hospital 
providers that provided the services to the plaintiff in order to establish their billing and collection 
practices, particularly for uninsured or self-pay patients.  The goal of this discovery is to answer the 
questions “Under the hospital’s policies, does any category of patient ever pay the gross billed charges 
for hospital care?” and “What is the maximum percentage of the gross billed charges paid by any 
category of patient?”.  By establishing the maximum amount of the gross billed charged paid by any 
category of patient, including the uninsured, cash paying patient, the defendant can use the hospital’s 
own practices and policies to give the jury a yardstick against which they can measure the reasonable 
value of the hospital care.  

6 The discovery discussed herein was done with CHI Franciscan and Multicare Healthcare Systems, but just a little digging into other hospital providers’ 
websites reveals that they all have similar policies, and all automatically discount the gross billed charges for self-pay patients to some degree.  For 
example, UW Medicine automatically applies a 30% discount to the gross billed charges for all self-pay patients. Additionally discounts, above the 30%, 
are available under discrete circumstances. UW Medicine’s policy can be found at www.uwmedicine.org/patient-resources/billing-and-insurance/discount-
details.

http://www.uwmedicine.org/patient-resources/billing-and-insurance/discount-details
http://www.uwmedicine.org/patient-resources/billing-and-insurance/discount-details
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Part II of this article will address the common plaintiff refrain “The amount billed is reasonable because 
that is the amount everyone bills for these services,” as well as the hospital pricing transparency rule.  
Look for Part II in the WDTL Summer Defense Newsletter.

Jean Homan has been a Deputy City 
Attorney with the City of Tacoma, 
handling tort defense, for twenty-four 
years. Jean serves on the WDTL Board of 
Trustees.

Jeff John Aultman, Aultman Law PLLC

Clarence Mark Belnavis, Fisher Phillips

Kaytlin Carlson, Holt Woods & Scisciani LLP

Sally Clements, Forsberg & Umlauf

Colin R. Crug, Davis Rothwell Earle & Xóchihua, P.C.,

Sydney Haller, Williams Kastner & Gibbs PLLC

Matthew Ishihara, Davis Rothwell Earle & Xóchihua, P.C.,

Richard A. Meadows, Lewis Brisbois Bisgaard & Smith LLP

Timothy Mitchell, Cruser, Mitchell, Novitz, Sanchez, Gaston & Zimet

Kari Myron, The Aguilera Law Group, APLC

Lacie Nelson, Law Office of Alice C. Brown

Matthew Orie, Martens + Associates P.S.

Lorraine Lewis Phillips, Seattle City Attorney’s Office

Welcome New WDTL Members!

• Access to general and ex-
pert witness listservs. 

• Free CLEs for members.  
• Reduced rates at WDTL an-

nual legal seminars offered 
throughout the state.

• Members-only Judicial, ed-
ucational, and networking 
events.

• Access to the legislative 
process via our lobbyist.

• Access to potential clients 
through WDTL’s relation-
ship with business and 
industry organizations.

• Brief bank of deposition 
transcripts, briefs, orders, 
and other items of inter-
est available in the mem-
bers-only section of the 
WDTL website.

Not a Member Yet?
Enhance your career and leverage the benefits of WDTL membership!

Learn more

https://www.wdtl.org/assoc_subscribe.asp


Defense News Spring 2021  20

valuation and transaction services. Berntson Porter serves a wide range of industries with specialties 
including construction, real estate, hospitality, manufacturing, service, wholesale distribution and tech-
nology. The firm has 120 employees and approximately $26 million in annual revenue.

CBIZ, Inc. and Mayer Hoffman McCann P.C. have an alternative practice structure. The two companies 
are separate and independent legal entities that work together to serve clients' business needs.
Founded in 1985, Berntson Porter provides comprehensive accounting and financial consulting ser-
vices including tax, forensic, valuation and transaction services. Berntson Porter serves a wide range 
of industries with specialties including construction, real estate, hospitality, manufacturing, service, 
wholesale distribution and technology. The firm has 120 employees and approximately $26 million in 
annual revenue.

Jerry Grisko, President and CEO of CBIZ, stated, "Establishing a presence in the growing Pacific North-
west market has been a long-term goal for BIZ. In Berntson Porter, we found the ideal partner with a 
shared commitment to client service, a strong cultural fit and deep expertise within their team of sea-
soned professionals. Berntson Porter is one of the largest accounting firms in the Puget Sound region. 
Working together, we will expand the services we offer our clients and continue to pursue growth. We 
welcome the Berntson Porter team to CBIZ."

Robert Berntson, CEO of Berntson Porter, stated, "We are excited to take this important step in our 
growth that will greatly benefit our clients and our team with the added resources, services and oppor-
tunities CBIZ can provide." Allan D. Koltin, CEO of the Koltin Consulting Group, advised both firms on 
the opportunity to come together. Koltin stated, "Berntson Porter was an attractive potential partner 
to many of the top accounting and consulting firms wanting to enter the Puget Sound market. Bernt-
son Porter selected CBIZ because of its amazing culture, breadth and depth of services and the growth 
opportunities for their people and clients."

Core Sponsor News - CBIZ Acquires Accounting Service 
Provider Berntson Porter & Company, PLLC

CBIZ Accounting, Tax & Advisory of Washington, LLC has acquired 
the non-attest assets of Berntson
Porter & Company PLLC ("Berntson Porter") of Bellevue, Washing-
ton, effective May 1, 2021. Concurrent with this transaction, Mayer 
Hoffman McCann P.C., a national independent CPA firm, announced 
the acquisition of the attest assets of Berntson Porter.

CBIZ, Inc. and Mayer Hoffman McCann P.C. have an alternative 
practice structure. The two companies are separate and indepen-
dent legal entities that work together to serve clients’ business 
needs.
Founded in 1985, Berntson Porter provides comprehensive ac-
counting and financial consulting services including tax, forensic, 
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